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ABSTRACT 

This article examines the legal and practical issues 
that school officials should consider in handling a case of -child 
abuse allegedly committed by a school employee. It suggests ways in 
which school officials can work with other involved parties to best 
serve the child's needs without compromising the district's ability 
to meet its own legal responsibilities. Information is provided on 
state cooperation statutes, which include laws that mandate 
interagency cooperation and the use of interdisciplinary child 
protection teams. Confidentiality provisions that regulate the use of 
child abuse, student, and personnel records, are reviewed next. Ways 
to overcome potential conflicts of interest in interagency 
cooperation during the reporting and investigating phases are 
described in the next section. Possible problem areas during 
investigation involve authority, unqualified child interviewers, 
advanced notice to the accused, and case disposition. Finally, 
suggestions for dealing with parents are offered. It is concluded 
that interagency cooperation can help a school district respond 
effectively to charges of abuse by school employees. Whether through 
formal statutes or the development of working relationships based on 
mutual trust, schools can meet their own legal obligations without 
interfering with the efforts of other governmental agencies to combat 
child abuse. (LMI) 



* Reproductions supplied by EDRS are the best that can be made 

* from the original document. * 



7228 



■ : > ^ i \ivs Ml M !{\ !( ! i ( ^ ■ 

^\\\\ \ i {): \{ \ [ {)\ - 
- s4 ill )(•); \; i i)R\i Vn ^ 



00 

!S 

o 
to 

CO 



Ul 




Inquiry & 
Analysis 



Inside: 

• Case Notes 



U.S. OtMinrtMNT or iOUCATlON 
0«fc* c* CducMiontf Ammicm W lM»fe«««««M 

EDUCATIONAL RESOURCCS INfOMMTIOM 
Jr CENTER 

OTThi* <jocgm«*rt »»•» f^OfoAic** m 

f«c«twM from tM 0«rM>n or OfgtAtMA 
ortgtncttiHi rt. 

a Mirw chanQM Mv« M««i •n^dt lo 



May 1993 



In Washington 
Bylaws 



Responding to Child Abuse in the Schools: 
Issues in Interagency Cooperation 



OERI pMition or pOtKY 



■PERMISSION TO REPRODUCE THIS 
MATERIAL HAS BEEN GRANTED BY 



By Naomi GMns, Staff Attorney, 
NSBA Alexandria, Virginia 

INlRODlXnnON 

Many recent efFoits at improving the weil-being dt children in 
our society have focused on how public agencies can work 
together in order to eliminate duplication, to dose gaps and to 
make services more responsive to individual needs.^ Tliese 
collaborative efforts are becoming more frequent in how 
government responds to cases of child maltreatment, with many 
state cxxles explicitly mandating interagency cooperation and 
providing mechanisms for shared communications where 
confidentiality rules might otherwise discourage information 
exchange. While these state statutory provisior,s usually call for 
coordination between child protective services (CPS) 
departments and law enforcement entities such as the police and 
kx:al ptx»ecutoR, school involvement in such cases is becoming 
more common and is of absolute necessity when tlie abuse Ls 
alleged to have been committed by a school empJoyee. 

This article will examine the legal and practical issues school 
officials should consider in handling a case of abuse allegedly 
committed by a school employee and suggest ways in which 
scha)Ls can work with the other parties involved in order to l^est 
serve the needs of the child while not negleaing their own 
obligations nor unduly interfering with the interests and 
responsibilities of others.- While this discussion will focus 

1, NSBA has promoced legfelatkm currently bcfimne Congress which 
cncotM^ys i ufcjj^yi Ky cooperation to respond lo the needs o4f the 
hofe diikl in order lo enable and enhance learning CKpcrienoes in 
schoob. Unlc4Jp for Learning Act, HJL 520, S. 4& 

2. Thtoaiticfe docs not deal wldiinmiiencyoonmiuni^ 
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primarily on inter-cooperation at the investigative stage, its 
purpose is not to give comprehensive advice on appropriate 
investigative techniques.^ 

The interests of the parties vary with the type of maltreatment 
involved and the cuirent status of the case. These foaons can, of 
course, afFea how easily coordination and collaboration are 
achieved While all the parties may agree that the child's welfare 
Ls panimount, each agency has its own perspective on how best 

screening prospective cmpkyyres for pSBt criminal or abuse history. 
Set Mann^J. ^'NegUgent Hiring and Retention of Unfit Empkyyces: 
Scope of a Sdiool Districts UabOky," School law in Revieu}-^i99h at 
7-1 (NSBA. 1991>, Howard, S. ^'Empfafyroent Reference Cheda and 
liabOity hmxAT inquky md Anafyais, Septonber 1990, at 1. It also 
docs not disom tiK asoMnunication that shndd tite plaoe becfm 
local school districts and stale boards of educaikm or other stale 
IkaeiMit^atfitoritfcs when it is d u trn i in ed that a school cmpk^ 
h» en9«ed in cMU itese. Sotoe scales recfire low enforoement 
aiMhoritks to notify die board that issues leachlfig oertiflcaies of 
convictlomorafxcslsof teadmisrchadabiMe. 5m; ««n Aii^ 
StatAnn.S 15-510(B>Od.FetMlGode $291^291.9; Com Gen. Stat S 
17-3«a(0(4). IcwwbyadmlniahratiwreaMWonrKiulw 

Ivm rnM^M in fllr ■ mirf nr Trfth ihr ° ' 

ExMlneninGaMsoflbundedoradaiMedabise. HHng a complaint 
is dfocrctlonacy where the accused employee voluntarily resigns 
widiout admHtif^ the triMfa of die allegations. Iowa Model Policy 
102.11. Rcliyif^ such information todie licensing endtywWi power 
to irvoke leaddi^ oertificases would appear to Ix an effective 11^ 
of ptcwiMlng an abusive employee who has been discfaaf^ finom 
simply sedkingcmpkvymem in anodier locatiocL 

5. SreF«b,ILandBimip,lt/miest«pi«f«i4«e!Rerf1^^ 

Ertptoyees M the School SMm^ (NSB\ 1990); BigBf^ J. and Rice, K. 
School AAtmthtisUMkjrs GiMe to hwestigPikmM (Wish, Ed«:x Resoutoc 
Inc. 1992). 
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ic) promote limi interest and n-ieet its own legal ol-jlii^atioa*-*. A 
schcx^l district, in addition to addressing concerns alx)ut the 
indi\idiuil child in\*oK'eci. miust abo act to protect the healtli. s;ifet\' 
and weltare of all its stiidents. Tliis cxxild reqiiirL* tl>e retiK)\ al and 
e\*enaial termination of the empbyee, if tlie cliarges ;ire tnie. To 
Uike such action, tiie school district !iULSt ha\e supporting tacts 
gathered through a thorough investigation. Adequate 
in\*esiig;itioas are absolutely essential to protecting tlie interci of 
tiie cliikl, tiie accused employee and the sdxx)l district bv- either 
pro\iding evidence to support tl>e dischaige of ;in eniplo\ ee w ho 
has actually abused a student or by disco\-ering that the 
allegatioas are unfounded In either case, the schoc^ district lias 
demonstrated that it exercised due care in handling tlie abiuse 
conphint, thereby rninimizing its expoKure to liabiiitv' claims. 

Tlie scliool disiria's handling of abuse allegatioas !na\' at times 
cxxitlict with the responsibilities of QPS or law* tiitbrcement. In 
addition to child abuse reporting laws, school officials who 
receive an abuse complaint must comply with established 
policies, procedures, collective baigaining agrt^ements and stale 
education ccxics — r^N^ne of which apply to tlie otlier agencies. 
The goals of CPS workers focus primarily on determining 
whether or not statutorily defined child abiuse or neglect li;is 
cx:c\ined ;ind on taking necessary actions to protea ;uid treat tlie 
cliild. Law enforcement agents mast detemiine whetlier any 
criminal \iolation has occurred and whether siifticient evidence 
exists to prosecute the accused for the alleged offense. When 
conflicts do arise, school officials mast l:x^ able to resoh-e the 
issues without compromising the distria s ability to meet its own 
legal responsibilities. The following infomiation may assist 
schools in this regard. 

SIME COOPElLmON SEmJTES 

Many states have recognized the necessity ;md inipoitiince 
interagency cooperation in dealing with child abase and have 
enactcxl statutes to encourage ;ind facilitate collaboration."* Tliese 
statutes represent a critical step in facilitating tlie coordination of 
agency efforts in abuse cases but do contain a number of 
shortcomings from the perspecti\'e of a school faced with 
responding promptly and effectis^ely to a report of alleged alxise 
of a student by a school employee. 

Cooperation Mandates 

.•Mthough numerous states have enacted laws mandating 
cooperation between agencies in the handling of abase cases, 
only 13 specitlcally mention scliooLs or cxiucation agencies as 
participants in tlie specified collaborative elforts (cxher tlian child 
protection teams, discussed below). See, e^.. Conn. Gen, Stat. § 
r-38f; FLi. Suit. § 415.509; Iowa Code § 232.71(5), (6); Kan. Stat. 
.Ann. § 3H-1523 (b), (f). (g): Mich. Q^mp. Liws § ^22.628(8); NJ. 
Stat. .-Vnn. § 9:6^."2a; Pa, Stat Ann. tit 11, § 2218: Tex. Faiii. GxJe § 
34.06; Wash. Rev. Code § 26.4'4.030. Other states do ncx explicitly 
refer to .sc1ick)Is in their cooperation statutes but probably 
encompass tliem through brcxid categories such as. vxher suite 
;ind Icxal departments, agencies, authorities and iastiaitioas shall 

4, TheinlbriraikinonsCsMechildabiM^ 

btttcd on maierials preac n ie d in VS, Dcp't of HeaKh and Human 
Services. Srolr StahOes Rektied ioCbUdAlmse amd Neglect 1988 
(1999). That plication ooniains k^cMMivc piovi^^ 
lawbdbreDcoeniber31«19Sa Cooicqucndy, there may haw been 
subsequent cha^iges in state law which are not considered or 
discussed in this arckic. 
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cxx)pcTate. . .** \a. Gxle /\nn. § 63.1-248-17. See also Haw. Re\'. 
Stat. § (c'N'ei'V' public official mast ivncler ;ill assLsuincxr): Ind. 
Qxle § y>6-ll-iO(c) (child protecti\e ser\icc^ shall C(X)perate 
w-'th and sliall .seek and iecei\'e cxx)peration of appropriate public 
and pri^-ate agencies); Minn. Stat. § 256.01(4) (Q)mmLssioner of 
human .senices ,sliall assist and acti\-ely c(X)|")erate nitli otlier 
ctepartmenLs, agencies and iastitutioas): Xe\'. Rev. Suit. § 432B.210 
(protective .senices must recei\'e from .state or any political 
sulxli\ ision or any agency any cooperation, assistance and 
infomiation it requests). VChiie some of tliese Liws do pro\icie for 
mutual cooperation, in genemi tlics^ appear intended to generate 
assistance to CPS ageiKies in tlilfilling tlieir statutory* duties. For 
example, some of die statutes mention scliooLs only in temis of 
their d:)ligation to pemiit in\'estigiitorv' intenie^-s by CPS workers 
or kiw enforcement agents to (xx\ir on scliool premises. Otiiers 
simpK* direct other go\'emniental agencies to assist CPS when 
requested to do so. Tliis statutorv^ orientation Is, of couree, entireK' 
appropriate gi\*en that child abuse laws uni\-enaiiy cliai^ or 
law entbrcement agencies \sith the respoasibilitv' for in\*estigating 
reported ciiild abuse and talking appropriate action to protect 
abased cliildren. Wliile cx)aslstent witli tlieir statutorv* purpose, 
iliese pro\isioas do ncx rK: '>-Ns:irily support school districts* own 
im'estigatorv* nc*eds. Xonetlielc^s. sch(X)l districts certainly mast 
comply with these direcii\'es to ccx)perate with in\*estigaiioas 
cxjnduaed by CPS and/c>r law enforcement agents and should 
attempt to dc*\-elop Ix^netictil working relationsliips which may 
lead to inforrrml exchange of infomiation on a case-by-Gise b;isis. 
Such dialogue can be extremely helpllil I Ait must always remain 
within the confines of the law. 

OrildProtectkm Teams 

.^TKXher cxx)perative mechanism tliat increasingl\' appears in 
state child abase statutes is tlie establisliment of niulti-dfeciplinary 
child protection teams. O'er 30 states ha\*e provisions directing 
the cTcation c^ child protection teams: approximately half of these 
states make a representati\*e from tlie education field eil^' ?r a 
mandatorv or pemilssive meml^er of tiie team. See, c\i<., Ab. Qxle 
§ 26-l(>50: Q)lo. Rc^•. Stat, § 19-3-303: lU. Ann. Suit. cli. 23, § 205^.1: 
Ind Qxie § 31^11-1-4: Mass. Gc-n. L ch. 28A, § 6A: Minn. Stat. § 
626.558: X.D. Cent Qxie § 50-25.1-02: Uuili Qxle Ann, § 62A-4- 
509: \*a. Code § 63.1-248,6. Sch(X)l representati\*es may l>e 
included on cliild protection teams in otlier states as a matter of 
administrativ*e policy or practice wheie team cx^mposition is left to 
the discretion of the .scKial services agencv'. The functions 
assigned by statute to cliild protection teams \*:uy finoni state to 
state, "^'ith the most pre\'alent rc:>le cited Ix^ing to assist witli or 
carry out the klentification, diagnosis, c^oiluation and treamient of 
child alxLse cases. Olier frequently mentioned responsibilities 
include identification and ccx:>rdination of senicc^s a\*ailable to 
abased cliildren and their families, cuse revievv* or cxonsultation. 
and development of community awareness and education 
programs. While some states limit child protection ic»ams to 
acKisory roles. nKK appear to staicture tlictn as a m*e piirticipLints 
and .service providers in abase cases. .\ few .states e\'en 
specificalK' delegate in\-estigatorv- duties to tlK^ te:iiiis. Scv. e.,i*.. 
Me. Re\-. Suit. Ann. tit. 22.' § 5005(2): Md. /\nn. Qxle ait. 88A. § 
6{bK2): Mo. Rev. Suit. § 210.145(a), 210.150: Xev. Rev. Suit. § 
432B.350: Tenn. Qxle Ann. § 3 -Ht07: l.'uili Qxie :\nn. § 62/W 
509. 

N(X only dcxis a ,sclxx>l represenuiti\'e s participation on a child 
protection team taciliuite Niilimble exchange of inlomiation to 
assist in e\*aliuiting and uxxiting specific iastances of ciiild abase. 

Inquiry & Analysis 
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ilie school may abo use its participation on such a teani as an 
opportunity to demonstrate iLs commitment to joint etTc«t and to 
fcxiter unden?tanding of the tactors tliat affect a schools liandling 
of :ibase imports. By doing so, the school representative may 
l-xigin to lay the ground work d tnxst necessary to establishing 
cxx)perati\x? agreements that reflect the interests and obligations of 
all the concerned parties. A particularly difFicult issue to resolve 
will involve how information will be shared during the 
investigatory stage of abuse cases. A joint publication issued by 
the Education Commission of the States and seveial other 
concerned organizations recommends that issues ot 
confkientialit\' and interagency information sliaring be addressed 
only after a strong base of understanding and shared cxmmiiment 
has been established. Confidentiality and Collaboration: 
Infowiation Sharing in Interagency ^orts. 1 (1992). 

CX)NFIDEPmAmY PROVISIONS 
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CbUd Abuse Records 

The scope of cooperative agreements will be affected by the 
legal restrictions placed upon inibrmation sliaring by statutes, 
regulations, constitutional provisions and court dedsioas. Both 
federal and state laws limit access to child welfare records to 
specified parties with a legitimate need for the information. The 
Child Abuse Prevention and Treatment Aa 42 U.S.C § 5101 et 
seq.. requires that slates receiving federal funds under the Aa 
provide by statute that "all records concerning reports of child 
abuse and neglea are confidential and that their unauthorized 
disclosure is a criminal offense.*' 45 CF.R § 1340.14(0. In general, 
state laws piovide access to these records to persons investigating 
abuse reports or to those providing services to abuse victims. 
Several states do indude school officials or education agencies 
among those to whom access is granted See, e.g.. Cona Gen. 
Stat. S l'7-47a; Kv. Rev. Stat Ann. § 620.050(4Xd); La. Rev. Stat. 
Ann. S 46.56(F);' RI. Gen. Laws § 42-72-8: Wash. Rev. Cxxie § 
26.44.070; Wyo- ^ § 14-3-214. Other slates • -ould conceivably 
make information available to schools under other broader 
categories of persons to whom records may be released, such as 
those with legitimate need, agencies supervising child abuse 
victims, public officials in canying out their official duties and 
mandators reporter. Often states granting access to child abuse 
recoitis limit the use of infonnation obtained from the records or 
require tliat those with access to records promise to preserve their 
cr>niidentiality. Oher state statutes explicitly perniit records to be 
released with consent of the parents and/or victims. a:)nsent 
exceptions may also be established by case law or administrative 
regulations. 

While these confidentiality restrictions on child alxise records 
mav appear to limit the bounds of interagency cooperation, 
avenues that permit useful information exchange without 
violating tlie underiying privacy considerations from which the 
confidentiality provisions derive should be explored. For 
example, EO> points out that a statute may cleariy prevent release 
()f a child alxise record but not .specifically prohibit a caseworiccT 
from discussing certain details of the case which also may be 
rcwrtkid in tlie (^ficial file. EO;, Confide}itialit\\ at 10. Of cx)uree, 
staaitorv silencx? slxxikJ ncx necessarily be interpreted as licx^nse. 
and such dialogue slxxikJ (x:air only after due consideration of 
il>e le^J^il risks entailed, 

Uw enibrcement peisonnel investigating or prosecuting a 
case of chad abuse may also Ix- subject to tlie confidentiality 
re^ciioas imposed by child welfare cxxles. Tlus m;iy Ix* ex^it 

May i993 ^^^^ ^^^^ AVAILABLE 



or else result fixxn requirements that tlxDse parties given access to 
child alxise records present the cr)ntideniialit\'' of the intonnaiion 
contained therein or to restrict its use to certain specified 
purposes. Law enforcement entities nuiy also Iv subject to pul)Lk: 
records disclosure exceptions which prohibit the release of 
criminal investigative repons or non-conviction data. £^^, Wasli. 
Rev. Code § 10.97.030. Agaia there may Ix useful infomiation 
which does not fall into one of these proteaed categories that bw 
enforcement agents may be le^iliy permitted to re\'eal. 

StiufentReconIs 

Schools engaged in interagency efforts in child abuse cases 
must adhere to the confidentiality requirements of the Family 
Educational Rights and Privacy Aa (FERPA), 20 U.S.C. § 1232g et 
seq.. which prohibits the release of student records without 
parental consent and gives parents the ight to see their child's 
records.^ Only direaory information may be disclosed without 
consent. FERPA does not appear to be a major obstacle to 
interagency collaboration in sdiod-based child abuse cases, but 
its requirement for parental consent should be strictly followed 
before releasing information from a student's record to another 
agenc\^ Al-jsent parental coasent an exception perrtiits disclosure 
of information where a "healiii or safety emergency" exists. 20 
U.S.C. § 1232g(bXlXI), 34 CF.R § 99.31(aX10). According to a 
recent U.S. Department of Health and Human Services 
publicatioa 

It is the position of [die National Center on Child Abuse and 
Negleal NCCAN and the Fair Information Practices Staff 
(the Federal unit that administers FERPA) that chikl abuse 
and neglea generalK' may be considered a **health or safety 
emergency^ if' the StiUe definition cf diild abuse aixi neglea 
is limited to situatic«s in which a child's health or safety is 
endangered. Fi'rthermore, NCCAN and the Fair 
Information Practices Staff have agreed that responsibility 
for detemiining whether a ''health or safety emeigency** 
exists must be made by the school official invoK'ed on a 
case-by-case basis. 

Tower, C. The Role of Educators in the Protection a}ui Treatment 
of Child Ahitse and Neglect. (DHHS Pub. No. (ACI) 92-30172, 
1992). 

Tower also cites another exception to the prior consent aile 
which permits release of information in school records to '*State 
and local officials or authorities to whom such infomiation Is 
specifically requiixxl to be disclosed pursuant to State statute 
adopted prior to Novembei" 19, 1974 20 U.S.C § 1232g(bXlXE). 
Thus, this exception would apply in States that passed child abuse 
reporting laws prior to that date. Role of Educators, at 32. 
However, it appears limited to that information specifically 
required to be disclosed in tlie child abuse report and not to a 
child's record generally. 

Schools mast also ensure tliat they ci^serve the confidentialitv' 
requirements imposed on student records by other la^^, s^ich as 
tlie IndKaduiiLs with Disabilities Education Act, 20 U.S.C. §§ l4l2 
(2XDX 1417(c), 1480(2): 34 CF.R. §§ 300.129, 300.560-.5"^6. 
303.460 and the Piiblic Healdi ScTvicx^ Aa, 42 U.S.C. §§ 290dd-3. 
290ee-3; 42 CF.R Part 2 (drug and alcohol abuse records).^^ 

5. See IJhte S. -Family EdMrioori IU#«s and 

6, s^MPRiMaD.'^Fcdml Confidently 
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Personnel Records 

\Xlien entering into interagency ccx^peration agrcenienLs il'iat 
apply to schcx>l-based child abuse cases, schools must also 
cxitetiilly cx)asicler what intbniiation atout an acxxised employee it 
may kiwHilly a)mnuiniaue to ocher parties. Law's governing the 
disclosure of employee letx^nds may derive from se\erai ditTenent 
sources, i,e,, public records disclosure statutes, right to know 
statutes, state education codes, administrative policies and 
regulations, general case law and collective bargaining 
agreements. Tliere may also be special provisions in a state's 
child welfare code. For example, in New Yoik the commissioner 
of social services Is entitled to receive from cxher governmental 
agerKies sxic+i assistance and data as will enable thK? depaitment 
and kx:al child protective services divisions to fulfill their 
responsibilities properiy. N.Y. Soc. Serv. Law § 425(1). Where 
these various laws do not speak cleariy or appear to conflict, 
reconciling them may be difficult but is essential to promoting 
effective interagency* cooperation without infringing on the 
interests of any party irKluding the accused. 

Special attention must paid to those provisions which 
pRXect cert:iin material from public disclosure. For example, 
some Slates exempt from public access employee peribrmance 
evaluations, individual salary information, preliminary or 
investigatorv' information, internal memoranda, opinion 
statements, disciplinary' records, non-final recommendations, 
highly personal information, etc. Gxirts tend to interpret staaitorv' 
exceptions to access very narrowly and place the burden on the 
custodian of tlie records to denxjnstnite that infomiation withheld 
falls within one of the exempt categories and therefore Is entitled 
to protection. See, e.g., Brouillet v. Cowles Piihlisbing Co., 114 
^h.2d 788, "91 P.2d 526 (Wash. 1990), 60 Educ. L Rep. 638 
(requiring release of records specifying reasons for teacher 
cx^rtificate revocations). Courts do not necessarily defer to agency 
regtiLitioas guaranteeing confidentiality of particular records, icL at 
and may not uphold collective bargaining agreements tliat 
atteiiint to restrict access to public employee personnel files. E.g., 
.XUILs 'i\ Doyle 407 So.2d 348 (Fla. DisL a App. 1981 >. Board of 
EciHcatioii v. Aremcin. 4l N.Y.2d 527, 394 N.Y.S.2d 143, 362 
\.E.2d 943 < 1977). These precedents generally arose out of 
attempts by government entities to withhold c^iin information 
from tlie general public or the media. Therefore, the law must be 
carefully scrutinized to deterrnine whether material exempt from 
general public disclosure may nevertheless be exchanged by 
govxanment agencies in pui^t of their official flmctions. 

OVERCOMING POnENIlAL CX)1VFUCIS OF 
INTEREST IN INTERAGENCY COOPERATION 

SevcT.ll points of conflicts which have proven troubiesoirie to 
thcxse concemcKl aix)ut school-based child abiise are disaissed 
I'x^lovv. 

Reporting 

Tlie first contact ix!tween scliools and other agencies in 
school-lxiscxl abase cuses will usually (X*c\ir when a statutorily 
rc^quired report of suspeaed abuse is nuide. In all fifty states. 
sclxx)l pei>x>nnel are required to report aispectcd child abuse to 
either CPS or to law enlbrc^ment agencies. However, not ail 
states clc-ciriy ivquire ilie reporting of alleged alxise hy a scIkx>I 
empbycv. l-edcral law direas .states to include in ilieir definitions 
O 
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of reportable abuse, maltretitment allegedly committed by any 
"|:)erson who is responsible for the child's •welllire." 42 U,S.C. § 
S106g(5), but contains no specific reference to educational 
emplov'ees. Tlie regulations do mandate inclusion of per^ns 
providing "out of home cxire" but ag^in do not .specificallv- list 
school pei:3onnel as part ol' this group, 45 C.F,R § 1340.2(dX4). 
Some state statutes liave opted to require expliciilv' the reporting 
of abuse committed by scliool employees. See. e^.. Calif Penal 
Code § 11165.5: Conn. Gen. Stat, § 17-38a(b): Fla, Stat, Ann. § 
415.503(11). Other .state laws require reporting of abuse by 
.school employees under deftnitioas which do not distinguish 
lunong perpetrators. See. e.g.. La, Rev. Stat Ana § 14:403(BX1), 
(2); Wash. Rev. Code Ann. § 26.44.020(12): W]s. Stat. Ann. § 
48.981(1 )(a). Other definitions w-ould apparently require 
reporting of seroial abuse by a school empbyee but are less dear 
with regard to other forms of abuse. See, e.g., Ala. Code § 26-16- 
2(aX2): Mich. Qxnp, Laws Ann. § 722.622(c), (e). Many states, 
consistent with federal requirements, mandate reporting of 
suspected abuse committed by perpetrators designated by such 
terms as "person responsible for [child's] welfare," "person who 
has permanem or temporary care or custody or nespoasibility for 
supervision of the chiJd" ''custodian," and '•pera)n having custody 
or cx)ntrol," Tliese terms make agerKV* jurisdiction and reporting 
obligations ambiguous with respect to abuse committed by a 
school employee. Such vague terms may be more deaiiy defined 
in administrative regulations adopted by scxial service agencies to 
encompass school-based abuse. If so, these regulatioas and their 
legal basis should be cleariy communicated to state and local 
.schod officials. Iriaeasing tl^ understanding of schod offkaals as 
to the scope of their reporting obligations will help to reduce 
uncertainty that may lead to non-reporting — which may be 
misread as lack of cooperation or intentional concealment. 
School officials must equally be aware of court decisions which 
may provide more definitive guidarKe. It is especially important 
where no other legal guidelines exist as to reporting 
respoasibilities iii school based abase cases, that schools establish 
their own formal procedures indicating the circumstances under 
which eitbei' CPS or law enforcement agents sliould be contaaed 
or seek clarification of the issue in an interagency agreement 

Itwestigations 

(Dne of the more controversial areas in interagency efforts 
conceras the role of school personnel in the investigation of 
alleged child abuse by a school employee. As noted above, some 
states have statutes mandating that schools cooperate with 
investigations being conducted by CPS workers or law 
enforcement agents by providing access to complainants and 
witnesses for interviews on school grounds or providing 
information not otlienvLse proteaed from disclosure. School 
districts subjea to such statutory requirements or those who 
choose to coopei:ite as a matter of policy should not interpret 
cxx)peration to mean either uiyquestioning deferral to the wislies 
and demands of these outside agt^ixies nor as an invitation to rely 
on them to satisfy the obligations of the school district to 
investigate. 

Once a scliodi district receives a cxxnplaint or information tliat 
a school employee li:ks abused a saidenL tlie district must nx)ve 
Iwond passive cooperation and take affirmative steps separate 
from CPS or law eriforcement activities. Taking independent 
action may in many instances Ix? mast effeaive il' the distrid 
coordinates and consults with CPS and law enforcement 
pcTsonnel. Qxrununication and coUalxxation whether on a case- 
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by-case I'xisLs. or under tl>e terms of ;m inteiugency memoiundiini 
of agreement can do much to alleviate some of the conceras 
raised by child vs'elfare advcxxites o\er sch(X)l in\'estigation in 
cliild al)ase aises. 

• Authority to Investigate 

Some liave suggested that scha)l otllcials lia\ e no autliority to 
investigate allegations of child al^use committed by sciiool 
employees. It is true that every state charges CPS or law 
enforcement agencies with the duty of \-alidating reports of 
suspected cliiid abuse, but it is not clear tliat such jurisdiction is 
intended to be exclusK'e. Few would dispute that schods should 
exercise reasonaWe care to protect the health and safety of tlieir 
students. In al:)sence of any spedlic prdiibiiion. a school should 
undertake a separate investigation of alleged al^use committed by 
a school empbyee. especially where there exists no agreement 
for information sharing between the district and CPS or law 
enforcement. Ladcing such an agreement, a district should rux 
assume that either CPS or law entbrcement agents will want to or 
legally be permitted to release tiieir in\-estigati\'e data to school 
districts. See. e,g.. Big^, J. imd Rice. K. School Administmtofs 
Guide to Imvstigatiom. 4 n. 10 (Wash. Educ. Resources. Inc. 
1992 )( noting cases of abuse by certificated staff in se\'eral 
Washington counties in which CPS and law enforcemeni were 
notified but provided no follow up infomiation to school districts). 
UiKier such circumstances, a school distria mast de\'elop its own 
information to support discharge of an employee who actually 
has abused a student Furthermore, a school disiria which fails to 
adequately in\'estigate charges of alleged child abuse by a school 
emptoyee subjects itself to potential liability, or at least the cxjst ol* 
defending law suits, under both state ;ind federal law. See. e.g.. 
Doe V. Tavlor htdepeftdeftt School District. 975 F.2d 137 (5ih Or. 
1992); Stonefdng v. BfZidfordArea School District 882 F2d 730 (2d 
Cir. 1969) (section 1983 cases based cn school officials* failure to 
investigate adequately reported incidents of sexual molestation of 
students by schoc^l employees); Bmtton v. Calkim and Deer 
Pa?iz School Dist.. No. 87-2-00007-3 (Spctene Cnty.. Wash. Super. 
Ct. July 1991 Xcited in Big^. J. Admnistmtofs Guide, at 1 1 as cise 
of ''negligent in\'estigation" resulting in verdia for plaintiff of 
several hundred thousand dollars). See also Gregory. G. "Sexual 
HarassiTient Aguiast Students." Sexual Hamssfuefn in the Schools: 
Pfvtenting ami Defertding Against C7^/;7zs(Rev. Ed.) 35 (NSBA 
1993.). 

• Unqualified Child Interviewers 

Opponents of school distria investigations inevitably cite the 
lack of qualifications of school administrators to properly 
interview children and to gather and assimilate intbrrtiation in 
cliild abuse cases. Tliis ol-)jection does liave some foundation. 
piirticuLuly in cases of sexual abuse. bcx:ause critical testimony by 
the abused cliild may Ix; excluded from subsequent adjudiaitory 
hearings if the initial intetr'iewer unduly influenced or 
"contaminatcxi" the cliild s account of events by asking leading or 
suggestK-e questioas. Otlier internal faaois may recommend 
against a school administrator conducting tlic investigation in a 
case of sexual abuse of a student by a staff member. Biggs 
mentioas se\'eral important coasideratioas: 1) an investig:iting 
administrator may be placed in a no win situation because of 
dlsagrtxjmtmts among suiff as to wlietlier tlie alxise (xxtirred: 
2) an investigation by a school administrator may be percei\-ed as 
a ewer up or at kusi \yi a)asklenxi suspect; 3) an adininlstrator 
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may be criticized for inadequate im'estigation if she misses, 
misinterprets or fails to pursue a lead that a trained in\-estigator 
would liave liandled difFerenth'. Administmtors Guide, at 11. 

In order to o\'ercome tliese problems. Biggs recommends, and 
this author concurs, that school distrias coasider impdementing a 
two-tier investigation process similar to tlie one established in the 
State of Iowa. See Model Policy and Rules on Procedwvs for 
investigating Allegations of Abuse of Students by School 
Employees (lovv-a Dept. of Eauc. Nov. 1989). Under the Iowa 
system, a trained school employee or administrator conducts a 
prompt first-tier investigation which results in a tentative 
conclusion as to whether the allegation is well founded and 
^liether refenal to law enforcement or a secxxxi level investigator 
is necessary. Tlie system contemplates full investigation and 
resolution of most cx)mplaints of ph\'sicai abuse at the first tier 
level; howe\'er, serious cases of physical abuse and likely 
incidents of sexual abuse are referred to law enforcerrK!?nt if the 
conduct, if true, would constitute a crime or to a second tier 
investigator if the improper condua would not be considered 
cTiminal but Is sufficient grounds for discipline or termination. 
The second tier investigator should be an independent 
professional investigator, preferably experienced in handling 
abuse cases and with no personal or professional bias to 
predetermine outcome. 

Because of the sensitive and caicial nature of the \ictim s 
tesdnxjny in a sexual abuse case. Biggs recommends that schools 
contaa CPS or law enforcement to condua the initial interview*, 
especially where the child is \'ery young. Avoiding in depth 
questioning of the child before a CPS or law enforcement 
interview woukl not appear to jeopardize the school's interest in 
gathering its own facts and would reduce the possibility of 
"contaminating" the diild s testimony. However, school distrias 
should seek either through an established agrefaneni or case-by- 
cxise requests to have a school representative present at the 
interview' conduaed by CPS or law enforcement. The school 
person present should be someone with whom the child is 
familiar to help put the child at ease. See Role of Educators, at 26; 
accord. Hungerford. N. "Investigating and Screening Sexual 
Miscondua Cliarges and Coordination with Other Agencies." 
School Uiw in Raieu*—199L at M (NSBA 1991). Whether the 
school representative will actively participate in the interview 
should be determined by mutual agreement before the interview 
takes place. Some states grant CPS the authority to detemiine the 
presence and participation of a school representative at such 
interviews, eg., Wash. Rev. Code § 26.44.030(9), while other states 
specifically allow the presence of a school persoa eg., Wyo. Stat. 
§ 14-3-214. 

The presence of a school employee at the CPS or law 
enforcement interview may also help to reduce the need for 
repeated questioning of the child ^^•hi(:h can re-traumatize tlie 
child. Other means, such as note takng, and audio or \ideo 
recording, to "capture" the child's initial statement may he 
considered as long they do not interfere with the interview 
process or intimidate the child. Tlie possible release of these 
recordings to the accused employee's attorney and their 
admissibility in Hiaire legal proceedings slxxikl also l")e factore in 
determining ^-hether such techniques shoukl be used. 

• Advarxx' Notice to the Accused 

Child welfare acK'ocates have also voiced concerns abcuit 
scliot.^ district practices regarding tlie timing and .specificit\' of 
notice tc ?.Ti accused ctnplo\"ee tliat ciiar]f?es of abuse liave bc^ 
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made. .Mthcxij^i no one tlLspuies that tl>e accused lias a right to 
know alx)Ut such serious allegatioas. some feel that notice 
witlxxit immediate ciueitionLig allow-s a guilt\' employee time to 
conccxt an "-Mix or cx)\*er stoiy. Howe\en a sclxx^l may ncx \yt 
ai-)le to delay ncxifkiition to iin employee of diaiges made ag;uast 
liim or lier if a cx)llecti\e Ixug^iining agreement or otlier a)ntract 
lenn pixnides for immcxiiate notice. I'nder sudi circunistances, 
the Iowa Model Policy provides that the contract terms sliall 
control. Tlie lowii procedures. howe\er. also cx)mment that 
••(glenetully recognized in\'estigati\'e technique provides that little 
or no notice is given to an accused person prior to being 
interviewed Tills is to the l:)enefit of the innocent as weE as to tlie 
detriment of the guilt\'.** Iowa Model Policv' § 102.8 Comment. 
Consistent with this view, the policy direas tkit in cases of alleged 
physical abuse, the level one investigator will question the 
employee at the time the accused receives a copy of the 
complaint. VChen a sex crime has been alleged, the level one 
investigator makes the preliminary determination of whether the 
allegations are founded based solely on the interview with tlie 
student. Where collective bargaining agreements require 
immediate notice, the investigator can either interview the 
employee at tlie time the accused is provided a copy of the 
complaint or else coordinate witli law entbn-ement authorities 
who will conduct a separate interview right after tlie empk)yee 
recei\'es notice. The policy specifically notes tliat even a ia|>se of a 
few hours between notice and an investigative interview is not 
good practice. 

These procedures are not without risks. Some school 
attorneys have cautioned that when an employee is firet notified 
of the charges made against him and the district's decision to 
sTjspend him pending an investigation, the employee should ncx 
l-)e asked to ixjspond to any specific questions. "Investigating and 
Scrc*ening/' at 8-7. Hungerford^s concerns are based on the 
following: 

Often the employee will not have representation at this 
initial meeting, which is usually scheduled qukkly in order 
to suspend the employee and separate that employee trom 
students during the investigatk)n. Administration pressure 
to get the employee "to talk" during this meeting may 
Irackfire. resulting in an accusation that the employee was 
deprived of lier right to representation. The sympathy of 
fellow employees for the accused may be aroused by a 
lielief tliat the distria took advantage of the staff meml:)er 
under inv^estigation. 

hi. To avoid these problems, deferring an interview with an 
employee until iifter a kiw enforcement agent has questioned the 
accxised seems well-advised. In tills manner, the emptoyee will 
\^ interviewed by a skilkxl professional initially and will able 
to conuict an attorney or union representative for any fliture 
interviews by the school district Of course, this practk:e will woric 
nxjst effectively where there Is clear ammunication Ixiween tlie 
two agencies and the maximum exchange of information 
pennincxl by law. 

Ckise Dispfisition 

Because the agencies are charged with different 
R»poasil>ilities. the efforts of sclxx>l districts, law cTiforannent and 
CPS may not coincide at the disposition stage. Cooperative 
agreements functioning during the invc^gatory pliase may Ix? 
^leloHil in averting some of die pcxential conflicts by creating a 
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coordinated investigation which provides all parties with the 
infomi:ition neci^ssarv' to accx)mplish their purposes. However, 
other Issues may still arise despite cooperative efforts. 

In order to discipline abusive teacliei:s effectivelv\ sclicx)l 
districts must sometimes act even vviiere tiie mlscondua does not 
rise to the level of cTiniinal activity' but nonetlieless constiaites 
Ixiliavior wxirranting discipline or dlscliarge lor "inimoail" conduct 
or neglect di dutv*. School districts likewise must have their own 
investigatorv* inlbmiation wi>en criminal sex abuse Is involved. As 
Hungeribrd points exit the law entbrcement agency may for its 
own reasons drop the complaint without resolution or may 
engage in plea baigaining to a lesser charge. Even if the matter Is 
brought to trial, it may not result in a conviction on criminal sex 
abuse cliarges. Where tiiere is no clear cut determination of guilt 
through the criminal justice system or even where the staff 
member is acquitted, there still may be sufficient evidence to 
justify a district's seeking discharge. School district hearings, unlike 
cTiminal proceedings, are not subject to a "beyond a reasonable 
doubt" standard. "Investigating and Screening," at 8-3. 

Timing of adjudicatory hearings may also have to be 
ccx)rdinated. Hungertbrd notes tliat the sclxx)! district may Ix; 
ixfadv' to conduct a disciplinarv* or discliarge hearing before the 
information giitiiered by law entbroement even goes to a grand 
jury for indictment. Whether to postpone the district's action until 
the criminal process is completed depends on a number of 
factors. In some jurisdictions, a school dlstria may l-)e compelled 
by staaite or contract to either begin dismis&U proceedings or 
reinstate a sTJspended teacher within a specified time finme. If the 
school distria deems a delay desirable, it will have to seek 
agreement from the accused's counsel to waive tlie statutory or 
contract dc*adline. Before making such a decision, die district 
must carefully w^eigh several feaors. 

[It] dependfs] on whether the staff member will h)e on paid 
or unpaid status in the meantime, the likely days or monthis 
of delay, and the impaa that conviction or exoneration 
would have on die dlstria's owti course of action. If, fc 
instance, the district's own investigation convinces ilj 
superintendent that dismissal is called for because of 
neglect of duty, regardless of whether a criminal conviction 
occurs, then there would seem to be litde reason for the 
distria to delay its action. 

Id. at 8-4. Hungerford also notes tiiat a school distria may decide 
to delay its temiination proceedings if a ciiminal trial is sclieduled 
which involves die same set of facts, making it likely that die 
employee will be advised by his attorney not to respond to certain 
questions by distria officials which might prejudice his Fifth 
^KrnerKjnient rights not to iixnirTunate hirnself. Testimony g^'en by 
an acoised cTnpbyee under oath at a terminiition liearing could 
hit used to impeach later testimony given in a criminal trial or 
introduced as admissions if die employee reftLseo lO Uike die 
stand \Xliik die distria couki proceed using c^-idence c)dier di:m 
testimony from the accused, it could not argue that the 
employee's failure to respond to questions indkntes "guilt" Id 

Wliere there are pending criminal prcxeedings. the district 
may also wish to coordinate the timing of its hearing widi die 
proscxn.itor. Tlie proseaitor may attempt to per^tiade die sclxxJ 
district to postpone its hearing ^ .rder to avoid giving the 
employee's attorney an opportunity for discovery and 
intimidation or dlsctediting of key witnesses prior to die criminal 
trial. Tlie school distria must keep in mind diat it^ it agrees to die 
dehy, it will Ixar die additional cost of paying die teacher while 
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the aiminal justice piiSo^ In addition, as noted 

abov^, there is no asairarioelhi 

of an en^*>yee in a ainiiMd tol <^ predude lennination 
of *e accused but does inmxtjoe a 

into the hearing de^)ite the difference in the standards of pcocrf. 
See Pedeisen, D. and Haitog-Fapp, F. "I^sdpline of Teadieis for 
Reascxis of Immorality," Preventing and Emending Actions by 
School Distria Employees, B173-74 (NSBA Council of School 
Attorneys Seminar, Aug. 1986). Conveying these general 
conoerm to cne a«3ther nuy help fkal^ 
by-case basis wherein each paity assesses the stren^ and likdy 
ouiaxne of its case suad detemiines the in^xxtanoe cf t^ 
of teptooeeding? in relation to the other party. Devdopmentof 
a ^votking xdatkxisl^ may not always ptcduce agreement but 
can achieve workable compromises where lack of 
axnmunkaiion may create otherwise aroidaWe 

SCHOOL DKIMO^REIAI^ 
PARENTIS 

In cases of school based abuse, schools can do much to 
facilitate investigation, allay fears and suspicions and avoid 
poiertial liabnlicy by deariy axiununicaiing with the parents and 
chiW about the status and proces of the case. Pedeisen and 
Haitog-fepp suggest that the parents and the diiW should be 
advised of the seriousness of tbe chaige, assured of the distikf s 
si^jpoit if the all^^tioiis^ W 

accused emptoyee does have certain ri^ guaranteed by law 



which the schpol must respect and asked to report any 
additional contaaJcom the empk^ If 
die parents have not already contacted a social service or law 
enforcement ageiKy and a report appears indicated, the sdx)ol 
district sbouki infonn tte parM that the m^tte^ 
to the appropriate agency which will also be conducting a 
separate investigatioa Parents should be advised of the distina 
responsibilities of each agency and the reasons for keeping 
some investigative matters separate: They should be told that 
their cooperation with each investigation is appropriate. 
"Discipline of Teachers," at BI68, B17576. 

As the school distria's investigation progresses, parents 
should be given appK^xiate information about the status of the 
case to assure them that the district is acting as quickly and 
vigorously as possible to readi a prompt resolution. Their 
confidence in die schoci district's response to die situation is 
oudal to mairitainir^ dieir cooperation and to avoiding later 
durges of a cover-up or inadequate investigaiiop. 

OONOUSION 

Interagency cooperation can assist a school disuict in 
responding effectively to allegations of abuse by school 
employees. Whether through formal statutorily created 
medianisms or througji deydopn:ient of woridng r 
based on mutual trust arxi understarxiing, schoob can meet dieir 
own obligations widK)Ut interfering widi the efforts of odier 
governrnenial agencies to ootnbat diild abuse. 
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